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UTAH COURT OF APPEALS

RODNEY BENSON

Appellant Reply Brief

Petitioner/Appellant,
vs.
UTAH LABOR COMMISSION, et. al.

Case No. 20170872-CA

Respondents/Appellees.

(ULC Case No. 13-0852)

Appeal from the Utah Labor Commission Administrative Law Judge Deidre
Marlowe
LIST OF ALL PARTIES:
Rodney Blake Benson represented by: Rodney Blake Benson,
rodwcf@gmail.com
Utah Labor Commission rep~esented by: CHRISTOPHER C. HILL,
chill@utah.gov
Parties, not already listed, to proceedings at the Utah Labor Commission:
Utah Department of Alcoholic Beverage Control and WCF Mutual
Insurance Company represented by: Matthew J. Black (12442),
~

mblack@wcf.com, Elliot Morris (retired)
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Utah Department of Alcoholic Beverage Control (UDABC) and WCF Mutual
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Insurance Company (WCF)'s Statement of Facts shows how a
misunderstanding of the facts came to be used in the ALJ's decision.

On page 4 of WCF and UDABC's brief, #6 says I was placed at Maximum
Medical Improvement. Actually, I needed a knee replacement, but I was too
young to qualify for the procedure. As noted by the Administrative Law
Judge (ALJ), on page 3 of her decision, R.628 "A total knee replacement
was anticipated in a future year."

On page 4 of WCF and UDABC's brief, #7 says "Dr. Rosenberg assessed
a 25% lower extremity permanent partial disability impairment rating for the
right knee and released Mr. Benson to full time work on September 8, 1993
with permanent light duty restrictions 'due to osteoarthritis of the [right]
knee."' This shows that Dr. Rosenberg assessed my new disability to be
permanent, not temporary. This statement also shows that secondary to
the industrial accident, I could never again work without restriction. The
whole truth would include a statement acknowledging that I tried to work
light duty, but my employment was terminated due to my new disability.
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On page 4 of WCF and UDABC's brief, #8 says "On September 23, 1993
Dr. Gritzka [a WCF IME doctor] evaluated Mr. Benson and assigned a 35%
lower extremity impairment rating, 15% of which was apportioned to the
prior motorcycle accident. WCF had accepted the claim and paid all
benefits to that point in time, including the 20% lower extremity impairment
rating" This shows that WCF agreed that my disability was permanent and
mostly due to the industrial accident. In fact WCF accepted the claim and
paid benefits until 2013, 20 years beyond "that point in time".

From these facts, we see that I was so severely injured at work that I
needed major surgery and that I was permanently unable to resume my
duties at work. Additionally, we see that WCF's 1993 evaluation concluded
that my impairment was permanent and mostly due to the industrial
accident.

WCF and UDABC argue that " ... the Labor Commission's order denying
xi>

benefits is supported by substantial medical evidence ... " In fact the only
thing that supports the Utah Labor Commission (ULC)'s denial is

~

unsubstantiated statements from WCF's professional witness Dr. Knoebel,
4
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and the echo chamber, created by the ULC, allowing the ALJ and the ULC
medical panel to paraphrase and repeat Dr. Knoebel's unfounded claims.
This issue is further clarified a little later in this brief when I respond to
claims of unmarshalled facts, numbers 6 and 7.

UDABC and WCF skewed the representation of procedural history to favor
themselves claiming to present "a thorough outline of all procedural
aspects of the litigation" on page 6 of their brief.

On page 8 of their brief, UDABC and WCF explain that "She also noted that
Mr. Benson failed to submit a subpoena for Dr. Knoebel's attendance at the
hearing that the ALJ could consider or indicate how Dr. Knoebel's
appearance would be compensated as required by statute and Labor
Commission Rule." On page 9, UDABC and WCF go on to explain "The
ALJ denied Mr. Benson's January 30, 2016 motions in a February 3, 2016
Order by reiterating the rationale for her previous denial regarding a
subpoena ... ". The UDABC and WCF fail to explain that my second request
asked the ALJ to use state power to subpoena Dr. Knoebel because the
~

Utah State Executive Branch had promised me a chance to cross examine
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Dr. Knoebel and my limited resources exclude the possibility of paying
~

witness' expenses. The ALJ did not seem to recognize the difference
between the requests and used the same explanation to reject the second

<@

motion. 1st motion R.252, 1st denial R.255#2, 2nd motion R. 264, 2nd
denial R.291#1

On page 11 of their brief, UDABC and WCF explain that "Mr. Benson
requested that WCF's counsel be fired and ordered to undergo a
psychiatric evaluation.". A thorough outline of all procedural aspects of the
litigation would include the explanation of how I came to that conclusion.
On May 25, 2016, I moved:

"Whereas: Mr. Black points out Labor Commission rule 602-2-1 (F)(6)
States 'parties shall diligently pursue discovery so as to not delay the
adjudication of the claim' and Mr. Black did not diligently pursue discovery
so as to not delay the adjudication of my claim, therefore, Mr Black should
not be allowed to work on this case. He should be fired by UDABC and
WCF. Judge Marlowe should take appropriate action to restore the
~

appearance of fairness." R. 338.
6
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As I said on page 54 of my opening brief, "WCF's Matthew Black offered to

~

help get x-rays from Dr. Rosenberg if I gave him some answers {p300}". I
gave Mr. Black the answers then Mr. Black refused to help. R.300 proves

~

that Mr. Black was aware of my struggle to obtain x-rays. On May 24, 2016
Mr. Black filed "RESPONSE TO PETITIONER'S MAY 18, 2016 AND MAY
21, 2016 REQUESTS" R.335, in which Mr. Black accused me and himself
(parties) of breaking a rule as follows: "Utah Labor Commission Rule
602-2-1 (F)(6) also states 'parties shall diligently pursue discovery so as not
to delay the adjudication of the claim' ... That is not diligent pursuit of
~

discovery." I was diligently pursuing release of my x-rays to the point of
asking opposing counsel to help. Mr. Black, representing WCF and UDABC
as a lawyer trusted to represent the Utah Executive branch, did nothing to
help get the x-rays into the medical exhibit. To quote Mr. Black, that is not
diligent pursuit of discovery. WCF and UDABC's representation is obviously
unethical and in violation of ULC Rule 602-2-1 (F)(6), therefore, I thought
Mr. Black should be fired. His argument was a confession. I think that's
crazy. An insurance company acting in good faith would want to see x-rays
and radiology reports before they decide whether to discontinue benefits.
7
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(iv

An executive branch, adjudicating the denial of benefits, would want x-rays
~

and radiology reports to be part of the medical exhibit if they were acting in
good faith.

I should prevail on appeal because the ULC's order denying benefits is
supported only by testimony from a professional witness that works for
WCF, and ULC professional witnesses instructed to use WCF's
representation of facts disguised as an "Independent Medical Evaluation",
¼}

ULC training, and ALJ orders to craft "their" opinion. The fact that no jury
trial is allowed in adjudicative proceedings before the ULC is evidence of
~

bias and a procedural due process violation. UDABC and I should prevail
on appeal because UDABC's interests should be aligned with the citizens
employed by the state and not a privately owned insurance company that
measures its success by keeping the most money possible from being
spent to help injured workers.

UDABC and WCF's Statement of the Issues is different than mine.
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UDABC and WCF's Issue 1 is related to medical stability on August 27,
1993 and entitlement of medical benefits. My Issue 1 is about the right to a
jury.

UDABC and WCF's Issue 2 is about the right to a jury. My Issue 2 is
"Whether the ULC and the legislature were reasonable and rational to
ignore the U.S. and Utah constitutions."

UDABC and WCF's Issue 3 is about ULC conclusion and bias. My Issue 3
is about bias.

UDABC and WCF's brief does not address my Issue 2: Whether the ULC
and the legislature were reasonable and rational to ignore the U.S. and
Utah constitutions.

Mr. Black presents a new issue: "Is there substantial evidence to support
the Labor Commission's conclusion that Mr. Benson's industrial injuries
reached medical stability on August 27, 1993 and he is not entitled under
the Workers' Compensation Act to any additional medical benefits?"
9
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-Oiitl

The answer is no. The professional witness, Dr. Knoebel did not base his
i.j

opinions on facts. He may have confused this case with another case
because most of his opinions were so wrong and baseless. WCF had

~

nothing to say about Dr. Knoebel's confused orthotic shoe comment I
described in my opening brief on page 72, except "The Labor Commission
relied on substantial medical evidence". This is not substantial medical
evidence. It is unsubstantiated ridiculousness.

l&)

UDABC and WCF state "The Court should assume the record supports the
Labor Commission's order in this case.". The department of the Utah
Executive Branch and the insurance company base this statement, in part,
on a mis-represented opinion from Wood vs. SLC Corp. listed as reference
81 in their brief: "If an appellant challenges the Labor Commission's
findings of fact on appeal, it is his burden to 'show that the evidence,
viewed in a light most favorable to the [Labor Commission order], is legally
insufficient to support the contested finding.'81" The actual opinion reads:
~

"On appeal from a bench trial, we view the evidence in a light most
favorable to the trial court's findings, and therefore recite the facts

~

consistent with that standard". Wood vs. SLC Corp. is not from the ULC
10
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where cross examination is sometimes impossible and, as UDABC and
WCF write on page 22 of their brief, " ... court procedure is not applicable
to proceedings before the [Labor Commission].93". The Third District Court,
however, uses court procedure to find truth. Because the ULC does not use
court procedures, it's findings are not as reliable as the Third District
Court's findings. Other opinions cited in UDABC and WCF's brief as 83 and
84 indicate that there are exceptions. Even if the court opines that I did not
sufficiently marshal the evidence, this is such an exception because of my
limited resources. I ask the court to further marshal any evidence that it
deems unmarshaled, or name such evidence and give me another chance
to marshal it in order to compensate for my relatively limited resources .
The Court should thoroughly analyse the record, especially Dr. Knoebel's
reasons, or absence of reasons, for his opinions to see whether it supports
the ULC's order in this case.

UDABC and WCF numbered what they consider unmarshalled facts on
page 19 of their brief. I shall address each argument and reference it by its
number.
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~

1 I agree. My employer knew about my pre-existing condition and assigned
0d

me to unload trucks and stock anyway.

2 Dr. Goble saw me 5 months post ACL reconstruction. I had not fully
healed yet. Dr. Goble himself wrote " ... he should be able to participate in
minimal running sports such as softball or tennis." 2c page 60. If Dr.
Gable's assessment of my PCL instability was accurate, Dr. Rosenberg
should have performed a posterolateral corner reconstruction during the
ACL reconstruction operation and WCF should accept responsibility for the
seemingly alleged malpractice. UDABC and WCF say the reason they
believe "He continued to experience problems with his right knee all the
way up to the 1992 industrial accident." is on the hearing transcript R.697
~

pages 32-33. The ALJ took the role of opposing counsel at the hearing and
questioned me as a witness. I was asked a very general question from the
ALJ ".. it wasn't back to what it was before 1986?" I answered "Right". My
leg was not as strong as used to be, but it was strong. Likely stronger than
most coworkers' legs. Black misrepresented the ALJ's witness examination,
inferring that I had problems. Page 3, #3 of UDABC and WCF's brief says
~

"Mr. Benson's right knee never fully recovered following the 1986 accident
12
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and it continued to have problems up to the June 17, 1992 industrial
accident.6 ... 6 R. 697 pages 32-33." Furthermore, Mr. Black submits my
testimony as credible enough to use in making decisions. Therefore, my
word must be even more credible when my memory had not been trusted
to remain accurate for 24 years. A document from Aug 13, 1992 (2c at
page 14) says "Since then Rod has had no problems with his knee up until
6-17-92 ... ". In fact my knee was fine as shown on pages 71 and 73 of my
opening brief.

3 PCL instability was not necessarily present in 1990 as I explained above
Gu

in my rebuttals to numbers 2 and 3 and I explain below my rebuttals to
numbers 6 and 7 that the grade II PCL rupture was not classified as old.

4 I was not really at MMI because I needed another surgery and the
osteoarthritis was worsened by the industrial accident as described on
pages 3 and 4 of this brief.

5 WCF's IME witness, Dr. Gritzka evaluated my 35 percent Permanent
Partial Disability rating as mostly due to the Industrial accident (20 percent)
13
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

4w

and 15 percent due to a preexisting condition that my employer knew about
c..j

when I was assigned to unload the truck and stock.

~

6 and 7 This was addressed on page 74 of my opening brief. I shall further
explain. Any existing osteoarthritis was obviously compounded by the
industrial accident. I lost more meniscus in the operation because of a
meniscus tear. Please see 2c16 under OPERATION: " ... shaving of articular
cartilage ... ", "debridement of... meniscal tear". This explains why WCF IME
Dr. Gritzka assessed the disability as mostly caused by the industrial
accident as I show on pages 3 and 4 of this brief. I would add that I did not

~

have any restrictions due to osteoarthritis or anything else before the
industrial accident. Additionally, there is evidence in the Medical Exhibit
~

from July 27, 1993 showing that I could not work at UDABC anymore after
the accident. 2c 29 under PLAN: "He will likely require a change of
occupation ... ". 2c 17 On page 2 of the surgery report, in the paragraph
detailing the arthroscopic examination, Dr. Rosenburg states " ... ACL ... had
been completely stretched out and was totally incompetent". There is no
reason to believe that the industrial accident could not have caused this.
~

Obviously, the stretched ACL was caused somehow. The panel provides
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no credible explanation for the opinion that the industrial accident could not
have caused my ACL to be stretched. This opinion was paraphrased from
Dr. Knoebel's conclusions. Dr. Knoebel provides no credible explanation for
the opinion. In fact, Dr. Rosenberg's Aug. 11, 1992 diagnosis lists a "grade
111 ACL rupture" and a "grade 11 PCL rupture" that are not characterized as

old, and an "old grade I MCL rupture". 2c on page 11, the second page of
the report. Furthermore, Dr. Knoebel's and the panel's clues consisted of
only the examination of a patient more than 22 years after the industrial
injury, and available medical records. These records included Dr.
Rosenberg's assessment c2 55 " ... the industrial accident caused
Petitioner's right grade Ill ACL insufficiency, Grade Ill chondrosis, and
medial meniscal tear." as indicated by the ALJ in her decision. R.628
Examiners provided no reason to disagree with the doctor that had first
hand experience diagnosing and treating my condition, Dr. Rosenberg.
~

Moreover, Dr. Knoebel's reason for disagreeing with Dr. Goble was also
erroneous as I illustrated in my opening brief on page 73. Some more of Dr.
Knoebel's errors are documented in my opening brief on pages 71-75. Dr.
Knoebel's misunderstanding of the facts renders his findings unsupported
by substantial evidence. The ULC medical panel relied on these flawed
15
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findings and their cost reduction oriented ULC training to fabricate more
~

findings unsupported by substantial evidence.

~

On page 22 of UDABC and WCF's brief, Mr. Black pretends that the Utah
Constitution guarantees the right to jury only in district courts. There is no
mention of how he came to this conclusion. If UDABC and WCF want
individual rights to be limited, they need the legislature or the citizens to
amend the Utah Constitution as well as the U.S. Constitution. Neither The
Executive Branch nor WCF has authority to amend constitutions.

~

Page 23 of UDABC and WCF's brief says "As referenced above, the Utah
Supreme Court has long recognized that claimants in a disputed workers'
compensation claim before the Labor Commission are not entitled to
present their claims to a jury." The "reference above" is "Palle et al v.
Industrial Commission, 18 P.2d 299, 301 (Utah 1933).". The paragraph
cited states: "No question is raised in this proceeding as to the validity of
the [Labor Commission] statute [denying the right to jury], and may not be
in this proceeding. If such question is sought to be raised, it must be done
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in some other manner." This appeal is some other manner. The question
has been raised by this appeal in my issues I and II.

Page 24 of UDABC and WCF's brief says "WCF maintains that all the

~

allegations of bias are baseless ... ". All the allegations of bias are
documented very well in my opening brief, especially considering

~

documentation was done by an indigent non-lawyer that would rather have
representation.

My inability to secure qualified representation is well documented in my
brief. The Utah Supreme Court ruled that ULC rules regarding payment for
representation were unconstitutional until after my hearing. Page 24 of
UDABC and WCF's brief says " ... difficulty finding an attorney is not
because the system makes it inherently difficult to obtain legal counsel, but
because Mr. Benson's claim was not supported by the medical evidence."
The system makes it inherently difficult to obtain legal counsel because I do
not have money to hire a doctor to be my professional witness and produce
medical evidence like my insurance company does. UDABC and WCF try
to further confuse the issue saying "Mr. Benson is not legally entitled to an
17
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attorney or to be appointed one in an administrative proceeding before the
{(j)

Labor Commission like a criminal defendant is afforded by the Sixth
Amendment of the US Constitution in a criminal case." I never said

vj

anything about the Sixth Amendment of the US Constitution or a criminal
case. Mr. Black offers no reason for not appointing council using the "state
welfare in jeopardy" precedent I outlined on page 40 of my opening brief.
Mr. Black supports my request for representation throughout his brief. His
points range from "deciphering my brief' to "marshalling evidence".

UDABC and WCF claim that "Mr. Benson was afforded a fair opportunity to
lj

present his claim". This "fair opportunity" did not include a chance to
cross-examine witnesses, legal representation, court procedures or an
independent medical evaluation. UDABC and WCF assume that I have
money to fly Dr. Knoebel to SLC from Idaho and hire a team of doctors and
~

lawyers to enter evidence into the medical exhibit. I don't. My opponents,
subordinates of Utah's Executive Branch, have hired, directly and indirectly,

~

at least 5 lawyers and 5 doctors for use in this case. Lawyers: Morris,
Black, Maughan, Hill and Barlow. Doctors: Rosenberg, Gritzka, Knoebel,

~

and 2 doctors on the ULC medical panel. I was not afforded a fair
18
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opportunity to present my claim. My claim was presented to and
adjudicated by my opponent, the ULC, another subordinate of Utah's
Executive Branch.

The Medical Panel's report is mostly based on WCF's opinion disguised as
Dr. Knoebel's "Independent Medical Evaluation". Other evidence of bias on
the part of the medical panel is their obedience to their ULC training
described on pages 55 to 59 of my opening brief and their reluctance to ask
questions. The medical panel had no questions for the ALJ. The doctors
were so afraid of losing their lucrative ULC contracts that they did not ask
the ALJ what Amended Order she was referencing in her instructions to the
panel. R.599. The ALJ informed the panel that they are "... bound by the
Amended Findings of Fact and Conclusions of Law and Order... ", said the
amended order was enclosed, and instructed them to refer to the amended
order to see if their findings contradict the document. After the panel had
filed their report, the ALJ wrote a letter saying that there was no Amended
Findings of Fact and Conclusions of Law and Order as UDABC and WCF
explain in a sentence starting on page 14 and ending on page 15 of their
brief.
19
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~

According to her April 27, 2017 order, R.631, the ALJ was influenced by
ULC doctor's misrepresentation of the facts: "The medical panel ... [based

@

on WCF's opinion disguised as Dr. Knoebel's "Independent Medical
Evaluation"] ... concluded that the Petitioner's industrial injury was a
temporary aggravation of the petitioner's preexisting conditions, which
resolved by August 27, 1993." WCF knew that this statement was not true
for 20 years as WCF kept signing checks to cover medical expenses for my
Permanent Partial Disability. WCF patiently waited as UDABC threw away
my work records, never questioning my right to insurance coverage. In

~

2013, after the ULC's procedures included using WCF's opinion in the
ULC's Medical Examination, and WCF had found an "IME" professional
witness that values loyalty to WCF over truth, the newly privately owned
WCF was emboldened enough to stop my medical benefits just before I got
{ijJ

old enough for my long anticipated knee replacement. WCF accused me of
not cooperating. There is no evidence to suggest that I did not cooperate.
That was the excuse used to stop medical benefits in 2013.

CONCLUSION
20
~
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Neither the Utah Executive Branch nor WCF have shown any credible
reason why the U.S. and Utah constitutions should not be enforced.

Order ULC to complete the record by adding all email attachments,
mediation records, x-rays etc., then order more time to write the petitioner's
brief using a complete record.

Order WCF to restore my health benefits.

Appoint competent counsel to represent me.

Order a trial presided over by a judge that understands that judicial power
extends to the judge, and that judges are bound by constitutions.

Initiate proceedings to bring about an independent investigation of the
executive branch as it applies to ULC's adjudication division.

I hereby demand a jury pursuant to Article 1, section 10 of the Utah State
21
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Constitution and request a jury pursuant to the U.S. Constitution 7th
@2i

@

Amendment.

ISi Rodney Blake Benson
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CERTIFICATE OF COMPLIANCE

I certify that this Appellant Reply Brief 20170872 contains fewer than 7,000
words and therefore complies with the word limit set forth in Rule 24(g)(1)
of the Utah Rules of Appellate Procedure, and does not contain any
"non-public information" for purposes Rule 21 (g) of the Utah Rules of
Appellate Procedure. RESPECTFULLY SUBMITTED this 16th day of
October, 2018.

Isl Rodney Benson
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CERTIFICATE OF SERVICE

I certify that on Oct. 16, 2018 I emailed a copy of "Appellant Reply Brief
~

20170872.pdf' to the following:
Utah Court of Appeals
Email: courtofappeals@utcourts.gov
CHRISTOPHER C. HILL

Utah Labor Commission

Email: chill@utah.gov
~

Matthew J. Black (12442) WCF Mutual Insurance Company
Email: mblack@wcf.com

I also brought in 6 hard copies to the Utah Court of Appeals on the 5th floor
of the Matheson Courthouse.

(ijJ

Isl Rodney Benson, Petitioner 10/16/18
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